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Court of Appeals of the District of Columbia 


No. 5209. 

William D. Shoemaker, Appellant, 

vs. 

Thomas E. Robertson, Commissioner of Patents. 


a Supreme Court of the District of Columbia. 

In Equity. 

i 

No. 50359. 

i 

William D. Shoemaker, Complainant, 

vs. i 

Thomas E. Robertson, Commissioner of Patents, Defend¬ 
ant. 

i 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the Dis¬ 
trict of Columbia, at the City of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned^ the following 
papers were filed and proceedings had, in the above-en¬ 
titled cause, to wit: ! 

1 Bill of Complaint for Issuamce of Patent . 

Filed October 12,1929. 

In the Supreme Court of the District of Columbia. 

In Equity. 

No. 50359. : 

i 

William D. Shoemaker, 
vs. 

Thomas E. Robertson, Commissioner of Patents. 

To the Honorable, the Judges of the Supreme Court of 
the District of Columbia: 

The plaintiff, by his Bill of Complaint, alleges as follows: 
1. The Plaintiff, William D. Shoemaker, is a citizen of 
the United States, and a resident of Drummond, County of 
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Montgomery, State of Maryland, and a citizen of that state, 
and brings this bill in his own right. 

2. The Defendant, Thomas E. Robertson, is the Commis¬ 
sioner of Patents, of the United States, a legal resident of 
the District of Columbia, and is sued as Commissioner of 
Patents of the United States. 

3. This is a suit in Equity under Section 4915 of the Re¬ 
vised Statutes of the United States. 

4. The plaintiff, William D. Shoemaker, heretofore, and 
before the 28th day of March, 1929, but not more than two 
years before the said date, being a citizen of the United 
States, was the true original and first inventor of certain 
and useful improvements in attachments for tractors, not 
known or used before the said invention, and not at the time 
of his application for patent therefor, as hereinafter set 

forth, in public use or on sale for more than two 
2 years, which invention comprised among other things 
the combination of a tractor and a plurality of pieces 
of equipment capable of being driven from the power shaft 
of the tractor. 

5. That on the twenty-eighth day of March, 1929, said 
William D. Shoemaker, being the inventor as aforesaid, and 
a citizen of the United States, made application in writing 
in due form of law to the Commissioner of Patents in ac¬ 
cordance with the provisions of the then existing laws of 
the United States in such cases made and provided, for the 
issuance of letters patent of the United States to him for 
said invention, and in respect thereto complied with all the 
conditions and requirements of said laws of the United 
States and of the Rules of Practice of the United States 
Patent Office in such cases made and provided, and specifi¬ 
cally he filed an application for patent consisting of a peti¬ 
tion, a specification, and an oath, accompanied by a draw¬ 
ing, and a filing fee of Twenty Dollars ($20.00), which said 
petition, specification, and oath were collectively signed by 
the said plaintiff and acknowledgment made to the allega¬ 
tions of the oath before a notary public duly qualified to ad¬ 
minister the same, as evidenced by a copy of said applica¬ 
tion attached hereto and forming a part of this bill. 

6. That on the thirtieth day of March, 1929, the Commis¬ 
sioner of Patents ruled that the application aforesaid was 
informal and declined to give it a filing date or serial num- 
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i 

ber, or to examine the same or to issue a patent upon said 
application. 

7. That on the third day of April, 1929, the plaintiff peti¬ 
tioned the Commissioner in person, praying a reversal of 
his refusal, and on the thirteenth day of April, 1929 this 
petition was denied, profert being made of a copy of said 
denial attached hereto. I 

8. That the matter here in controversy, comprises 
3 the question of whether or not an application for 
patent, in the form and style presented as aforesaid, 
requiring but a single signature of the inventor, is in com¬ 
pliance with the laws and the rules of the Patent Office, and 
specifically whether it is a compliance with Section 4888 R. 
S.: j 

Sec. 4888. Before any inventor or discoverer shall receive 
a patent for his invention or discovery, he shall make appli¬ 
cation therefor, in writing, to the Commissioner of Patents, 
and shall file in the Patent Office a written description of the 
same, and of the manner and process of making, construct¬ 
ing, compounding, and using it, in such full, clear, concise, 
and exact terms as to enable any person skilled in the art or 
science to which it appertains, or with which it is most 
nearly connected, to make, construct, compound, and use 
the same; and in case of a machine, he shall explain the prin¬ 
ciple thereof, and the best mode in which he has contem¬ 
plated applying that principle, so as to distinguish it from 
other inventions; and he shall particularly point out and 
distinctly claim the part, improvement, ; or combination 
which he claims as his invention or discovery. The speci¬ 
fication and claim shall be signed bv the inventor. 

and further specificallv whether it is a compliance with 
Rules 33, 39, 40, and 46: j 

Rule 33. The petition must be addressed to the Commis¬ 
sioner of Patents, and must state the name, residence, and 
post-office address of the petitioner requesting the grant of 
a patent, designate by title the invention sought to be pat¬ 
ented, contain a reference to the specification for a full dis¬ 
closure of such invention, and must be signed by the inven¬ 
tor or one of the persons indicated in rule 25. 

Rule 39. The following order of arrangement should be 
observed in framing the specification: 
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(a) Preamble stating the name, citizenship, and residenf- 
of the applicant and the title of the invention. 

(b) General statement of the object and nature of the 
invention. 

(c) Brief description of the several views of the drawing 
(if the invention admit of such illustration). 

(d) Detailed description. 

(e) Claim or claims. 

(f) Signature of applicant. 

Rule 40. The specification must be signed by the inventor 
or one of the persons indicated in rule 25. Full names must 
be given, and all names must be legibly written. 

Rule 46. The applicant, if the inventor, must make oath 
or affirmation that he does verily believe himself to be the 
original and first inventor or discoverer of the art, machine, 
manufacture, composition, or improvement for which 
4 he solicits a patent; that he does not know and does 
not believe that the same was ever known or used be¬ 
fore his invention or discovery thereof, and shall state of 
what country he is a citizen and where he resides, and 
whether he is a sole or joint inventor of the invention 
claimed in his application. In every original application 
the applicant must distinctly state under oath that to the 
best of his knowledge and belief the invention has not been 
in public use or on sale in the United States for more than 
two years prior to his application, or patented or described 
in any printed publication in any country before his inven¬ 
tion or more than two years prior to his application, or pat¬ 
ented in any foreign country on an application filed by him¬ 
self or his legal reprsentatives or assigns, prior to his ap¬ 
plication in this country. If any application for patent has 
been filed in any foreign country by the applicant in this 
country, or by his legal representatives or assigns, prior to 
application in this country, he shall state the country or 
countries in which such application has been filed, giving the 
date of such application, and shall also state that no appli¬ 
cation has been filed in any other country or countries than 
those mentioned, and if no application for patent has been 
filed in any foreign country, he shall so state. This oath 
must be subscribed to by the affiant. 

If the application be made by an executor, or adminis¬ 
trator of a deceased person or the guardian, conservator, 
or representative of an insane person, the oath shall allege 
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the relationship of the affiant to the inventor and npon in¬ 
formation and belief, the facts which the inventor is re¬ 
quired by this rule to make oath to. 

The Commissioner may require an additional oath in 
cases where the applications have not been filed in the 
Patent Office within a reasonable time after the execution of 
the original oath. i 

9. The plaintiff disagrees with the contentions of the 

Commissioner of Patents, demanding that the petition, 
specification and oath be severally and individually signed 
by the applicant as provided for on a form for this purpose, 
copy of which is hereto attached and made a part of this 
bill. I 

10. The applicant contends that neither the provisions of 
the patent laws nor the requirements of the Rules of Prac¬ 
tice demand such several and individual signing of the sev¬ 
eral parts of a patent application, as aforesaid, and that the 
rules of the Patent Office, in their requirements, are co¬ 
extensive with the provisions of section 4888. 

5 11. That the matter is of considerable importance 

to applicants for patents is evidenced by the three 
affidavits of representative patent attorneys^ filed herewith 
and made a part hereof, and designated as affidavits A, B, 
and C. 

Wherefore the Plaintiff prays that the Honorable Court 
decree that the Commissioner of Patents be directed to ac¬ 
cept said application as one meeting the requirements of 
law and Rules of Practice of the Patent Office and that the 
Commissioner of Patents be directed to allow the said ap¬ 
plication with a claim or claims as the plaintiff may be en¬ 
titled to after due proceedings. 

WM. D. SHOEMAKER. 

WM. D. SHOEMAKER, 

Counsel for Plaintiff. 

JOHN BOYLE, JR., 

Counsel for Plaintiff. 

I 

Btstrtct of Columbia, ss: 

This 12th day of October, 1929, personally appeared be¬ 
fore me the above named, William D. Shoemaker, the Plain¬ 
tiff named in the foregoing bill and being duly sworn, de- 

2—5209a 




6 WM. D. SHOEMAKER VS. T. E. ROBERTSON, COM., &C. 

poses and says that he has read the foregoing bill and that 
the same is true to the best of his knowledge and belief. 
[seal.] ELLEN G. MCCARTHY, 

Notary Public, D. C. 

6 Application for U. S. Letters Patent. 

To the Commissioner of Patents: 

William D. Shoemaker, the undersigned applicant, citizen 
of the United States of America, residing at Drummond, 
Chevy Chase, in the County of Montgomery and State of 
Maryland, and whose post office address is 40 Drummond 
Ave., Chevy Chase, Md., prays that Letters Patent may be 
granted to him for the improvements in Attachments for 
Tractors set forth in the annexed specification. 

And being duly sworn he deposes and says as follows: 

That he is a citizen of the United States of America and 
resident of Drummond, Chevy Chase, Montgomery County, 
Maryland; that he verily believes himself to be the original, 
first, and sole inventor of the improvements in Attachments 
for Tractors described and claimed in the annexed specifica¬ 
tion; that he does not know and does not believe that the 
same was ever known or used before his invention or discov¬ 
ery thereof, or patented or described in any printed publi¬ 
cation in any country before his invention or discovery 
thereof, or more than two years prior to this application, 
or in public use or on sale in the United States for more 
than two years prior to this application; that said invention 
has not been patented in any country foreign to the United 
States, on an application filed by him or his legal repre¬ 
sentatives or assigns, more than twelve months prior to 
this application; and that no application for patent on said 
improvements has been filed by him or his representatives 
in any country foreign to the United States. 

And he further represents that the following is a 

7 full, clear and exact specification of his invention: 

This invention has relation to attachments for 
tractors and more particularly to such attachments capable 
of being readily mounted and dismounted from the tractor 
and also capable of being used on a tractor supplied with 
other pieces of equipment. 

The object of the invention is to provide a tractor with 
a plurality of different pieces of equipment which may be 
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used together or individually and whose mounting on the 
tractor will permit of this joint or several use without in¬ 
terference. The gas tractor has developed to be a portable 
power plant for a large number of pieces of equipment. 
Some of these are mounted on the front of the tractor and 
some on the rear, while others have been mounted upon the 
sides of the tractor. Scant attention has been paid to the 
desirability of mounting more than one piece of equipment 
upon the same tractor. j 

The value, however, of the tractor as a portable power 
plant depends in large measure on the design, construction, 
and efficiency of the developed pieces of equipment there¬ 
for. Where these have been capable of ready detachment 
and others substituted in their place there is an added value 
to the tractor as a portable power plant. ; 

It is the object and purpose of this invention to carry 
this idea forward and so design equipment for tractors 
that anyone of a number of pieces might be employed on 
the same tractor and that certain parts of the equipment 
will have a common use. 

A further object of the invention is to so mount equip¬ 
ment for tractors that a plurality of pieces of equipment 
may be mounted on the tractor at one and the same time 
and used either jointly or severally without .interference. 

Another object of the invention is to provide a side 
8 shelf as an element of a piece of equipment mounting 
capable of supporting anyone of a plurality of pieces 
of equipment. 

A further object of the invention is to 
power take-off for a tractor whereby the plurality of pieces 
of equipment will be driven therefrom either jointly or 
severally without interference. 

Like letters of reference indicate like parts throughout 
the several figures of the drawings in which 

Figure 1 is a side elevation of a tractor equipped with 
the pump and with a winch; j 

Figure 2 is a detached view of certain parts of the pump 
and its mounting, and of the drive mechanism therefor; 
Figure 3' is a view of the belt pully shaft;; and 
Figure 4 is a view of the bracket mount, j 
The tractor 10 is shown in Figure 1 in side elevation with 
the bracket mount 11 supported on one side thereof. Upon 
said bracket mount is shown a double diaphragm pump 12 


so construct a 
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which is driven from the power mechanism 13. This power 
mechanism also drives a winch 14 mounted upon the rear 
of the tractor. These several parts will now be described 
in detail and their individual functions pointed out, after 
which a recital will be given of their capabilities of conjoint 
or several use. 

The tractor is of the Fordson type wherein the body con¬ 
sists of the rear section 15 inclosing the drive mechanism of 
the tractor, the upper front section 16 and the lower front 
section 17. The front sections are attached to the rear of 
the circle 18 by means of bolts 19. At the forward end of 
the tractor there is a similar bolt circle 20. 


These bolt circles present flanged portions to which may 
be bolted, by using the same bolt holes, the end plates 
9 21 and 22 of the bracket 11. These plates are flanged 

at 23 and have connected to them an angle 24 support¬ 
ing a base plate 25 at its rear end. The forward end of this 
base plate rests on an angle 26 which is supported b}~ a strut 
27 attached to the end plates 21 at 28. It will be appreci¬ 
ated that the angles 24 and 26 extend the width of the 
bracket mount and that the base plate 25 may be formed 
plain or with openings therein as may be found desirable. 
All of these parts are preferably welded together so as to 
form a substantial bracket support for any piece of equip¬ 
ment found desirable to be mounted upon the side of the 


tractor. 


The pump 12 is of standard construction and is made by a 
number of manufacturers and is described as the double 


diaphragm pump. It comprises generally two pump cyl¬ 
inders 29 and 30 which are connected in any suitable man¬ 
ner to a suction intake 31 which may be connected by a hose 
32 to a pump. Diaphragm pistons are mounted in the cyl¬ 
inders and clamped by the upper and lower pump sections. 
Pump rods 33 and 34 are connected to a lever 35 pivoted 
at 36 to the pump casting. This lever extends rearwardly 
of the tractor where it is pivoted to a link 37 winch in turn 
is attached to a crank 38. 


This crank 38 is a part of a combination powder take-off 
shovm in figure 3 and more particularly described in the 
co-pending application for patent of Albert L. Brice. It 
comprises a casting 39 in winch is journaled a power shaft 
40 bearing the beveled pinion 41 winch meshes with a driv¬ 
ing mechanism of the tractor and at its opposite end it is 
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provided with means for the attachment of a belt pulley or 
a sprocket dependent upon the use to which it is to be 
placed. In the drawing a sprocket 42 is shown. To one 
side of the casing 39 is attached, when it is found desirable 
to so do, a second casing 43' and the power reducing gear. 

This gear is indicated by the numeral 44 and meshes 
10 with a worm gear mounted in said casing 43 which 
is in turn driven from the shaft 40. |The gear 44 
is mounted on a shaft which has a projecting portion there¬ 
of extending beyond the casing 43 and carries the crank 
38. 

It will be appreciated that the speed of the crank 38 is 
greatlv reduced bv the train of gears described for its 
drive from the shaft 41 whereby it mav be utilized for the 
driving of the pump shown. It will also be appreciated 
that the speed of the sprocket 42 is quite substantial and 
greatly increased over the speed of the crank 38. 

The winch 14 is of standard construction and known as 
the H. S. Myers tractor winch and comprises a framework 
45 which is attached to the differential housing of the trac¬ 
tor. The spool 46 is driven by means of a large gear there¬ 
on through a pinion on the shaft 47. This shaft is powered 
through the sprocket 48 and a chain 49 is utilized for driv¬ 
ing this sprocket 48 from the sprocket 42. It will be ap¬ 
preciated that this winch has the usual controls of the H. 

S. Mvers winch. I 

%/ 

The tractor shown and described is equipped with both 
a pump and a winch either of which may be used or both 
pieces of equipment may be utilized at the same time. The 
pump may be transported and readily taken off. The 
winch likewise may be removed from the tractor. The re¬ 
moval of either will not interfere with the operation of the 
other. This capability in an industrially equipped tractor 
is attained through the selection of mountings and through 
the employment of a power shaft which will permit of one 
high speed drive and one low speed drive. It will be ap¬ 
preciated, however, that the fundamental feature is not 
limited to the employment of equipment of this particular 
type, but that it is comprised in the provision of a tractor 
equipped with a plurality of pieces of equipment with dif¬ 
ferent requirements. j 

To disconnect the winch it is only! necessary to 
throw out the pinion as is well understood in this 
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type of winch. To disconnect the pump it is only necessary 
to remove the link 37 but both pieces of equipment may be 
retained on the same tractor and both pieces used at the 
same time without interfering with the operation of each 
other. 

What is claimed is: 

1. In a tractor equipment combination, a tractor, a plu¬ 
rality of dissimilar pieces of equipment to be used with the 
tractor and to be driven from the tractor power plant, and 
a power take off for said tractor incorporating separate 
drive elements, whereby the dissimilar pieces of equipment 
may be jointly or severally driven from said power take off. 

2. The combination of claim 1 in which the dissimilar 
pieces of equipment comprise relatively slowly driven and 
relatively high speed driven equipment and in which the 
separate drive elements of the power take off are of like 
character. 


3. The combination of claim 1 in which the dissimilar 
pieces of equipment are mounted at different ends of the 
tractor. 

4. The combination of claim 1 in which the dissimilar 
pieces of equipment comprise a pump mounted upon the 
side of the tractor near the front and a winch mounted on 
the rear of tractor, and the drive elements comorise a rela- 
tively slowly driven crank for the pump and a relatively 
high speed sprocket for the winch. 

5. In a tractor-equipment combination a tractor, a pump 
mounted upon the side of the tractor, a power take-off for 
said tractor incorporating a relatively slow moving drive 

element, and links between said drive element and 
12 said pump. 

6. The combination of claim 5 in which the pump is 
supported upon the tractor by means of a bracket secured 
to the tractor. 

7. In a tractor equipment combination, a bracket for sup¬ 
porting pieces of equipment upon the side of a tractor com¬ 
prising supporting plates, a supporting base clearing the 
steered wheels of the tractor, and struts extending from 
the supporting plates to the outer edge of the supporting 
base. 

In witness whereof I have hereunto affixed my signature 
the day and year hereinafter noted. 
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District of Columbia, 

City of Washington, ss: ; 

Before me this 27th day of February, 1929, personally 
appeared William D. Shoemaker to me known to be the 
person described in the above application for patent, who 
executed the same in my presence, averred that he had read 
the petition and oath on the first page hereof, and made oath 
to the allegations therein set forth. 


13 Department of Commerce, United States Patent 

Office, j 

i 

Washington. 

April 13, 1929. 

In the Matter of the Application of William D. Shoemaker, 
Deposited in This Office March 28, 1929. 

This is a petition that the papers in the above entitled 
case be held to constitute a “complete’’ application and 
that they be given a filing date as such an application on 
the date when they were filed, namely, March 28, 1929. 

These papers do not comply with the rules of this office 
in that the petition and oath are without signature, at the 
beginning of the specification; and that there is a single 
signature of the inventor following the specification, which 
is followed by a certificate of the notary public that the in¬ 
ventor appeared before such notary public and averred that 
he had read the petition and oath on the; first page and 
made oath to the allegations thereof. 

The rules of this office are made under the provision of 
Sec. 483 R. S. and it is well settled that sitch rules, if not 
inconsistent with the law, have the force of law. See Mell 
v. Midglev, 136 0. G. 1534; 31 App. D. C. 534; Ewing v. 
The United States, ex rel. The Fowler Car Company, 238 
0. G. 983; 244 U. S. 1. 

These rules require that the petition, specification and 
oatli each be signed. In this case there is no signature to 
the petition, as such, nor to the oath, as such, and the aver¬ 
ments of the oath are separated from the 1 notary’s certifi¬ 
cate by the entire specification. The papers were therefore 
properly held to constitute only an incomplete application, 
since not filed in accordance with the rules of this office. 



12 


WM. D. SHOEMAKER VS. T. E. ROBERTSOX, COM., &C. 


The petition is denied. 

(Signed) THOMAS E. ROBERTSON, 

Commissioner. 

Mr. William D. Shoemaker, 40 Drummond Ave., Chevy 
Chase, Maryland. 

7 w 

14 Application for U. S. Letters Patent. 

All Rights Reserved. 

Petition. 

To the Commissioner of Patents: 

Your petitioner (1)-citizen of — residing at — 

in the county of — and State of — and whose post-office 
address — pray — that Letters Patent may he granted to 
— for the improvement — in — set forth in the annexed 
Specification. 

And — hereby appoint — (2)-: of — Registry 

No. — Attorney — with full power of substitution and revo¬ 
cation, to prosecute this application,tomake alterations and 
amendments therein, to sign — name — to the drawings, 
to receive the Letters Patent, and to transact all business 
in the United States Patent Office connected therewith. 

Signed at —, in the County of — and State of — this — 
day of —, 19—. 

(Sign here first name in full:)-. 


(1) In case of assignment of the invention, application 
and oath must be made by actual inventor, even if patent 
issue to assignee. 

(2) If the power of attorney be given to a firm, the full 
name of each member of firm must be given, or it will be 
ignored. 

15 Specification. 

To All Whom it May Concern: 

Be it known, that-, citizen — of — residing at — 

in the County of — and State of — ha— invented certain 
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! 

new and useful improvements in — of which the following 
is a specification: 

In testimony whereof — affix — signature. 

(Sign here First name in full:)--. 


Oatli. 


-the above-named petitioner —, being duly 

sworn, depose— and say — that — citizen! — of (1) — 
and resident — of — that — verily believe — to be the 
original, first, and (2) — inventor — of the improvement 
— in — described and claimed in the annexed speci- 
16 fication; that — do — not know and do — not believe 
that the same was ever known or used before — in¬ 
vention or discovery thereof, or patented or described in 
any printed publication in any country before — invention 
or discovery thereof, or more than two years prior to this 
application, or in public use or on sale in the; United States 
for more than two years prior to this application; that said 
invention has not been patented in any country foreign to 
the United States on an application filed bv; — or — legal 
representatives or assigns more than twelve months prior 
to this application; and that no application for patent on 
said improvement has been filed by — or — representatives 
or assigns in any country foreign to the United States, ex¬ 
cept as follows: (3) —. 

(Sign here First name in full:)-\—. 

i # 

Sworn to and subscribed before me this — day of — 
1 9—. 


[Seal here, to be impressed in paper.] 

(Official Signature.) 


(Official Character.) 

Note.— Acknowledgment should be made before a No¬ 
tary Public, who must affix his seal. If executed before an 
officer not provided with a seal, the Certificate of the Judge 
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or Clerk of County Court must be affixed, showing official 
character of such officer. 

(1) If the applicant be an alien, the oath must show of 
what foreign or sovereign State he is a citizen or subject. 

(2) “Joint” or “Sole.” 

17 (3) If any application for foreign patent has been 

filed twelve months prior to this application, appli¬ 
cant will be required before issuance of patent to show that 
no patent has been granted on application so filed. 

(On Back:) Petition, power of attorney, specification, and 
oath. In the United States Patent Office. In the Matter 

of the Application of-for Letters Patent for —. 

Filed by-. 

15 Affidavit of John />. Brady. 
##*$### 

District of Columbia, ss : 

• John B. Brady, being duly sworn, deposes and says that 
he is a citizen of the United States and engages in the prac¬ 
tice of patent law in the City of Washington, District of 
Columbia; that a large part of his practice consists in the 
preparation and filing for clients of applications for patent 
of the United States; that in the preparation and filing of 
these cases he prepares them for the signature of the ap¬ 
plicant in three different places, and issues to the applicant 
adequate instructions for the signing of his full name at 
each of these three places; that despite the precautions 
which he takes to prevent it, occasionally an applicant will 
fail to sign his name at all three places and that the appli¬ 
cation is inadvertently placed on file at the Patent Office. 

That the preparation of applications for the signature 
of the applicant at three places is a source of annoyance to 
applicants and to attorneys, because they frequently result 
in the necessity of returning to an applicant an application 
which he has failed to sign in all three places, and it fre¬ 
quently occurs that entirely new papers have to be pre¬ 
pared for the signature of an applicant where an applica¬ 
tion has been placed on file at the Patent Office after having 
been signed in only two places. 
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Affiant avers that it would be a considerable convenience 
to him and he is advised and believes that it would be a con¬ 
venience to patent attorneys generally, if the Patent 

19 Office would permit the filing of an application for 
patent prepared for, and executed by the applicant, 

in but one place. 

john: b. brady. 

Sworn to and subscribed before me this 7th day of Octo¬ 
ber, 1929. 

[seal.] ELLEN G. McCARTHY, 

Notary Public , D. C. 

Affidavit of Frank E. Liverance, Jr. 

# * * * ■* * * 

District of Columbia, ss : 

Frank E. Liverance, Jr., being duly sworn, deposes and 
says that he is a citizen of the United States and engages 
in the practice of patent law in the City of Grand Rapids, 
State of Michigan; that a large part of his practice con¬ 
sists in the preparation and filing for clients of applica¬ 
tions for patent of the United States; that' in the prepara¬ 
tion and filing of these cases he prepares them for the sig¬ 
nature of the applicant in three different places, and issues 
to the applicant adequate instructions for the signing of 
his full name at each of these three places; that despite the 
precautions which he takes to prevent it, occasionally an 
applicant will fail to sign his name at all three places and 
the application is inadvertently placed on file at the Patent 
Office. 

That the preparation of applications for the signature of 
the applicant at three places is a source of annoyance to 
applicants and to attorneys, because they frequently re¬ 
sult in the necessity of returning to an applicant an 

20 application which he has failed to sign in all three 
places, and it frequently occurs that entirely new 

papers have to be prepared for the signature of an appli¬ 
cant where an application has been placed on file at the 
Patent Office after having been signed in only two places. 
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Affiant further represents that he was formerly an As¬ 
sistant Examiner in the Patent Office and was burdened 
with the necessity of examining applications for patent 
with a view to determining whether or not said applica¬ 
tions had been signed at all places provided for the signa¬ 
ture of an applicant; he further avers that this duty is not 
alone imposed upon Examiners who act upon applications 
for patent, but also upon the Application Clerk of the Pat¬ 
ent Office who receives the applications for patent in the 
first instance. 

Affiant avers that it would be a considerable convenience 
to him and he is advised and believes that it would be a 
convenience to patent attorneys generally, if the Patent 
Office would permit the filing of an application for patent 
prepared for, and executed by the applicant, in but one 
place. 

FRANK E. LIVERANCE, Jr. 

Sworn to and subscribed before me this 9th day of Oc¬ 
tober 1999 

[seal.] ELLEN G. McCARTHY, 

Notary Public , D. C. 

21 Affidavit of Frank H. Schwartz. 

District of Columbia , ss: 

Frank H. Schwartz, being duly sworn, deposes and says 
that he is a citizen of the United States and engages in the 
practice of patent law in the City of Washington, District 
of Columbia; that a large part of his practice consists in 
the preparation and filing for clients of applications for 
patent of the United States; that in the preparation and 
filing of these cases he prepares them for the signature of 
the applicant in three different places, and issues to the 
applicant adequate instructions for the signing of his full 
name at each of these three places; that despite the precau¬ 
tions which he takes to prevent it, occasionally an applicant 
will fail to sign his name at all three places. 

That the preparation of applications for the signature 
of the applicant at three places is a source of annoyance 
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to applicants and to attorneys, because they frequently re¬ 
sult in the necessity of returning to an applicant an appli¬ 
cation which he has failed to sign in all three places, and it 
frequently occurs that entirely new papers have to be pre¬ 
pared for the signature of an applicant where an applica¬ 
tion has been placed on file at the Patent Office after having 
been signed in only two places. 

Affiant further represents that he was formerly an As¬ 
sistant Examiner in the Patent Office and was burdened 
with the necessity of examining applications for patent 
with a view to determining whether or not said applications 
had been signed at all places provided for the signature of 
an applicant; he further avers that this duty is not alone 
imposed upon Examiners who act upon applications 
22 for patent, but also upon the Application Clerk of 
the Patent Office who receives the applications for 
patent in the first instance. 

Affiant avers that it would be a considerable conven¬ 
ience to him and he is advised and believjes that it would 
be a convenience to patent attorneys generally, if the Pat¬ 
ent Office would permit the filing of an application for pat¬ 
ent prepared for, and executed by the applicant, in but one 
place. ! 

FRANK H. SCHWARTZ. 

Sworn to and subscribed before me this 10th day of Oc¬ 
tober, 1929. 

[seal.] ELLEN G. McCARTHY, 

Notary Public, D. C. 

Spa. to Answer. j 

j 

Issued October 12, 1929. 


# m # 


* 


* 
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The President of the United States to Thos. E. Robertson, 
Commissioner of Patents, Defendant, Greeting: 


You are hereby commanded to appear before the Su¬ 
preme Court of the District of Columbia to answer a 
bill of complaint (or petition) exhibited against you in 
the said Court in a suit in Equity by the above-named plain- 
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tiff, and to further do and receive what the said Court shall 
have considered in this behalf; and hereof fail not. 

Witness, The Honorable Walter I. McCoy, Chief Justice 
of said Court, the 12 day of Oct., A. D. 1929. 

[seal.] FRANK E. CUNNINGHAM. 

Clerk. 

By J. W. GARDNER, Jr., 

Assistant Clerk. 


23 Note.— The defendant is required to file his an¬ 

swer or other defense in the Clerk’s office on or be¬ 
fore the twentieth day after service, excluding the day 
thereof; otherwise, the bill may be taken pro confesso. 

Ma rsh al ’s Retnrn. 


Served copy of within on Thos. E. Robertson, Commis¬ 
sioner of Patents personally 10-12-29. 

EDGAR C. SNYDER, 

U. S. Marshal in and for the Dist. of Columbia, 

By HARRY C. ALLEN, 

Deputy U. S. Marshal. 


Motion by Thomas E. Robertson That Bill of Complaint Be 

Dismissed. 


Filed November 1, 1929. 
*###### 

To the Honorable the Judges of the Supreme Court of the 

District of Columbia: 

Now comes Thomas E. Robertson, Commissioner of Pat¬ 
ents, defendant in the above entitled cause, and moves that 
the Bill of Complaint be dismissed on the following 
grounds: 

(1) That this cause is not a suit in equity under Section 
4915 R. S., as stated in paragraph 3. Section 4915 R. S. 
contemplates that a patent is refused on application and 
that the application has been examined as to its novelty. 

(2) That plaintiff has not filed an application within the 
terms of the statutes and rules of the Patent Office. The 
statutory requirements of an application for patent are 
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i 

specified in Sections 4888 R. S. to 4892 R. S., inclusive. 
(Patent Law Pamphlet, pp. 14, 15.) 

Section 483 R. S. (p. 6) authorizes the Commissioner of 
Patents to establish regulations not inconsistent with law 
for the conduct of proceedings in the Patent Office. Such 
regulations have been established (see Rules of Prac- 

24 tice). These Rules of Practice are hot inconsistent 
with law. 

The requisites of the petition (Rule 33) have their basis 
in Section 4888 R. S.—“shall make application therefor”. 
The requisites of the specification (Rule 34) have their basis 
in Section 4888 R. S. The requisites of the oath (Rule 46) 
have their basis in Section 4892 R. S. 

The incomplete papers filed by plaintiff do not constitute 
an application within the terms of Section 4893 R. S. and 
until such an application is filed the Commissioner is not 
authorized to cause an examination to be made as provided 
in said Section 4893 R. S. I 

The parts of plaintiff’s papers are not designated as pe¬ 
tition, specification and oath, respectively, nor are the lines 
of demarcation clear. The signatures required by the 
Rules are lacking, except the one signature. Rule 46 re¬ 
quires that 4 4 This oath must be subscribed to by the affi¬ 
ant”. The notary’s certificate in plaintiff’s papers is sep¬ 
arated from the body of the averments by seven pages of 
specification and claims. 

Wherefore Thomas E. Robertson, Commissioner of Pat¬ 
ents, prays that the Bill of Complaint be dismissed with 
costs against plaintiff. 

THOMAS E. ROBERTSON, 
Commissioner of Patents, Defendant. 

T. A. HOSTETLER, 

Solicitor for the Patent Office, 

Attorney for Defendant. 

25 Order Dismissing Bill of Complaint. 


Filed February 14, 1930.: 


# 


* 


This cause coming on to be heard on motion of the de¬ 
fendant to dismiss the Bill of Complaint, and counsel being 
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heard, it is bv the court this 14th dav of February A. D. 
1930, 

Adjudged, Ordered and Decreed that the Bill of Com¬ 
plaint be dismissed, and it is hereby dismissed. 

WENDELL P. STAFFORD, 

Justice. 


Order for Appeal, &c. 

Filed March 4, 1930. 

* ****** 

Now comes the complainant and notes an appeal in the 
above entitled case and prays that he may be permitted to 
make a deposit in cash in lieu of a cost bond. 

WENDELL P. STAFFORD, 

Justice. 

Memorandum. 

March 5, 1930—$50 deposited in lieu of bond on appeal. 

Assignment of Errors. 

Filed March 5, 1930. 

******* 

The court erred (1) in dismissing plaintiff’s Bill of Com¬ 
plaint, by its order dated February 14th, 1930. 

JOHN BOYLE, Jr., 
Counsel for Complainant. 

26 Copy of this paper has been served upon counsel 
for the defendant. 

T. A. HOSTETLER, 

W., 

Counsel for Defendant. 

March 5, 1930. 


Designation of Record. 

Filed March 5, 1930. 

******* 

Now comes William D. Shoemaker, appellant in the above 
entitled cause and designates all of the papers found in 
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the record to be included in the transcript, the question 
raised by dismissing the bill involving the whole record. 

JOHN BOYLE, Jr., 
Counsel for Complainant. 

Copy of this paper has been served upon counsel for de¬ 
fendant. 

T. A. HOSTETLER, 
Counsel for Defendant. 

March 5, 1930. 

27 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 26, both inclusive, to be a true and 
correct transcript of the record, according to directions of 
counsel herein filed, copy of which is made part of this 
transcript, in cause No. 50359 in Equity, wherein William D. 
Shoemaker is Complainant and Thomas E. Robertson, 
Commissioner of Patents, is Defendant, as the same re¬ 
mains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 6th day of May, 1930. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 

i 

i 

[Endorsed on cover:] District of Columbia Supreme 
Court. No. 5209. William D. Shoemaker, appellant, vs. 
Thomas E. Robertson, Commissioner of Patents. Court 
of Appeals, District of Columbia. Filed May 13, 1930. 
Henry W. Hodges, Clerk. 
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Issue... 

i 

The Question Involved Before the Court in This Case is Whether 
or Not the Proposed Form of Application For Patent Satisfies 
the Requirements of the Patent Statutes and the Rules of 
Practice, Made in Consonance Therewith.1. 

Case Proper Under R. S. 4915 ... 

Wide Public Interest .j. 

Summary.!. 


Butterworth v. Hoe, 112 U.S. 50 ... 

Ewing v. U. S. ex rel The Fowler Car Company, 238 O.G. 983; 244 
US. 1. f. 

Holloway v. Whiteley, 71 U.S. 522 .L. 

Mell v. Midgeley, 136 O.G. 1534; 31 App. D.C. 534 L. 




























IN THE 


COURT OF APPEALS OF THE 
DISTRICT OF COLUMBIA 

• l 

i 

APRIL TERM, 1930 


No. 5209 


William D. Shoemaker, 

Appellant , 

vs. 

Thomas E. Robertson, Commissioner of Patents, 

Appellee. 


Appeal From The Supreme Court 
Of The District Of Columbia. 


BRIEF FOR APPELLANT 

i 


This is an appeal from the decision of the Judge of the 
Supreme Court of the District of Columbia dismissing a 
bill of complaint filed by appellant under section 4915 of the 
revised statutes, against the Commissioner of Patents seek¬ 
ing the issue of a patent to appellant, which had been re¬ 
fused by the Patent Office. 
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The ground for refusing a patent was that no application 
had been filed as contemplated by the Rules of Practice of 
the Patent Office. The ground for dismissal of appellant’s 
bill of complaint filed in the court below was not given by 
the judge of that court. 

.The point at issue in this cause is whether or not the ap¬ 
plication for patent filed by appellant was sufficient in form 
and circumstances to comply with the requirements of the 
statute and of the rules of the Patent Office. The form of 
application employed is made a part of the transcript 
(Rec. pp. 6 to 11), and the application filed with the Com¬ 
missioner of Patents followed the form and was signed by 
the appellant at the end of the specification (Rec. bottom of 
page 10) and sworn to before a Notary Public, whose signa¬ 
ture and seal were properly placed thereon below the ac¬ 
knowledgement following the specification (Rec. top of page 

n). . . / ; 

The salient feature of this form of application is the fact 
that it is signed by the applicant for patent at one place, in¬ 
stead of at three places as is usual in applications for pat¬ 
ent. 

Specifically described, the form of application employed 
by appellant contains a petition (Rec. page 6, 2nd para¬ 
graph) followed by a recital of the allegations usually found 
in the oath. (Rec. middle of page 6) The allegations of 
the oath are followed by a connecting clause, introducing 
the specification of the invention. (Rec. bottom of page 6). 
Pages 7, 8, 9, and 10 of the record contain the body of the 
specification and at the end thereof is the usual attestation. 
Immediately following the signature of the applicant for 
patent is the acknowledgement taken before a notary public. 
The form of this acknowledgement is not believed to be of 
major importance, but it does recite, among other things, 
that the applicant has read the petition and oath on the first 
page of the specification and made oath to the allegations 
therein set forth. 

It will be borne in mind that the petition in the last line 
thereof refers to the 4 ‘annexed specification.’’ And likewise 
the oath refers to the 4 4 improvements in Attachments for 
Tractors described and claimed in the annexed specifica- 
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tion. M It will be observed that by this language both the 
petition and the oath are connected to the specification 
which follows them, and that there is a connecting clause be¬ 
tween the oath and the specification. 

It will be also noted that the acknowledgement refers 
generally to the above application for patent and specifical¬ 
ly to the petition and oath on the first page thereof and to 
the fact that the applicant made oath to the allegations 
thereof. 

Such a form of application is new. This appellant in 
selecting it did it advisedly in the hope, in the belief and 
in the confidence that it satisfied all the requirements of the 
patent statutes and as well the requirements of the Rules of 
Practice of the United States Patent Office, and in the fur¬ 
ther hope, belief and confidence that it would supply a long 
needed reform in the procedure in making application for 
patent. Attention is invited to the affidavits of three prac¬ 
ticing patent attorneys, wherein is set forth the annoyance 
occasioned to patent practitioners from the usual form of 
application for patent, which provides that the applicant 
sign his name at three different places. These attorneys 
are John B. Brady of Washington, D. C. (Rec. page 14), 
Frank E. Liverance, Grand Rapids, Michigan (Rec. page 
15), and Frank H. Schwartz of Washington, D. C. (Rec. 
page 16). 

The usual form of patent application, admitted to be in 
use for many years in the Patent Office (Rec. pages 12 and 
13), provides that the petition be signed by the applicant 
at the end thereof (Rec. middle page 12), that the specifica¬ 
tion be signed at the end thereof (Rec. top of page 13), and 
that the oath be signed and acknowledged before the Nota¬ 
ry Public (Rec. bottom of page 13). This is a typical form 
of patent application, and is the form supplied by the Pat¬ 
ent Office to inquiring applicants. It will be particularly 
noted that the petition and the power of attorney are signed 
by one signature (Rec. middle of page 12). Although these 
two parts of the application for patent are presumed to be 
separate and distinct parts of that document, and the Rules 
of Practice require that both be signed by the applicant, it 
has been the custom for many years to permit their joinder 
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and execution by the use of one signature. It is also to be 
noted that the reference in the petition is “to the annexed 
specification.” And it will be noted that the oath likewise 
refers to the “annexed specification.” 

A comparison of the two forms in a desire to see just 
what departure from acceptable practice is proposed dis¬ 
closes that the oath has been transferred from the position 
after the specification to a point between the petition and 
the specification, and that the signature of the applicant has 
been omitted from the end of the petition and from the oath. 
The only signature retained is that at the end of the speci¬ 
fication, which with the context and proper connection be¬ 
tween the several papers answers for all purposes. 

ISSUE 

The Question Involved Before the Court in this Case is 
Whether or not the Proposed Form of Application for Pat¬ 
ent Satisfies the Requirements of the Patent Statutes and 
the Rules Of Practice Made in Consonance Therewith. 

The Commissioner of Patents maintains that the statutes 
and the rules demand that the applicant shall sign his name 
to the patent application in three different and distinct 
places. 

The position of the appellant is that the proposed form 
of application for patent, which he has employed in making 
his application, fully and completely satisfies all of the re¬ 
quirements of the patent statutes and in addition complete¬ 
ly satisfies the requirements of the rules of practice of the 
Patent Office literally, as well as in spirit. If by any rea¬ 
sonable interpretation of language it is deemed that the 
rules demand that the applicant shall sign his name in three 
places, then the rules exceed the requirements of the statute 
and are unreasonable, since the Rules of Practice are not 
intended to make more onerous and annoying the procedure 
by which an inventor shall make application for his patent. 
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CASE PROPER UNDER R. S. 4915 


The contention of the Commissioner of Patents in the 
Court below was that appellant had not filed an application 
for patent. 

It is believed that the legal method employed in testing 
this question was settled by the Supreme Court of the 
United States in the case of Holloway v. Whiteley , 71 U. S. 
522, and in order that the Court here may have before it a 
review of the facts in that case as compared with the facts 
in the present, a tabular statement is given of these facts. 


Holloway v. Whiteley 


Shoemaker v. 

! 

Robertson , Com. 


1. An application for the re- 1. An application for an ori- 
issue of a patent was involv- ginal patent is involved, 
ed. 


2. The Commissioner declin¬ 
ed to examine the reissue ap¬ 
plication because it did not 
have the signatures of the 
assignees. 

3. The Commissioner held 
that he could not examine 
the application, because none 
had been filed in the Patent 
Office. 

4. The Commissioner made 
a holding that the applica¬ 
tion was not completely sign¬ 
ed. 

5. The Commissioner did not 
deny that a paper had been 
filed purporting to be an ap¬ 
plication and that the fee 
had been received. 


2. The Commissioner declin¬ 
ed to examine the applica¬ 
tion because it lacks two sig¬ 
natures of the applicant out 
of three. 

3. The Commissioner held 
that he could not examine 
the application, because none 
had been filed in the Patent 
Office. 

4. The Commissioner holds 
that the application was not 
completely signed. 

5. It is likewise conceded 
that a paper has been filed 
together with a fee. 



6. The Commissioner found 
the question, whether the as¬ 
signee was such a one as the 
law entitled to a reissue, lv- 
ing at the threshold of his 
duties. * * * His decision was 
against the applicant. His 
examination of the subject 
was thorough and his conclu¬ 
sion supported by an able 
and elaborate argument. 


6. The Commissioner found 
the question, whether a 
single signature to an ap¬ 
plication for patent was suf¬ 
ficient, lying at the threshold 
of his duties. His decision 
was against the applicant. 
His conclusion is to be pre¬ 
sumed to be based upon care¬ 
ful consideration in view of 
the reiteration thereof as 
shown in the record. 


In the Holloway v. Whiteley case, the court said, “From 
this decision, whether right or wrong, the relator had a right, 
under the statute, to appeal.” 

The following from the decision is also of interest as 
it applies to this case. 

“If the Commissioner should hold that a party ap¬ 
plying originally for a patent was not the original and 
first inventor, and should decide against him upon that 
ground, then applicant could undoubtedly take an ap¬ 
peal from his decision. The Commissioner, having 
reached this conclusion, would be under no obligation 
to go further and examine any other question arising 
in the case, and it would not be necessary to the right 
of appeal that he should do so.” 

In the subsequent case of Butterworth v. Hoe, 112 U. S. 
50, the Supreme Court, speaking through Justice Matthews 
referred to the Holloway v. Whiteley case as authority for 
the procedure adopted in this case. In the Butterworth v. 
Hoe case, however, mandamus was decreed to be the proper 
remedy. There, it was sought only to compel the Commis¬ 
sioner to do a ministerial act and not to review his decision 
in the case. Here, as in the Hollow’ay v. Whiteley case it 
is sought to review his quasi-judicial decision. In the 
Butterworth v. Hoe case, the court in referring to Sec. 4915 
R. S. says: 
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“It is thereby provided that the applicant may have 
remedy by a bill in equity. This means a proceeding 
in a court of the United States having original equity 
jurisdiction under the patent laws, according to the 
ordinary course of equity practice and proceeding. It 
is not a technical appeal from the Patent Office, like that 
authorized in Sec. 4911, confined to the case as made 
in the record of that Office, but is presented and heard 
upon all competent evidence adduced, and on the whole 
merits.” 

It is not understood that the Commissioner of Patents 
contends that the remedy sought by this complaint is wrong¬ 
ly adopted. But the position of the Commissioner as under¬ 
stood by the applicant is to the effect that no application 
has been filed. This position is certainly untenable in view 
of the Supreme Court decision in Holloway v. Whiteley, 
for the facts in that case are so close to the facts in this case 
that no one could say that an application was pending then 
and deny the fact that an application is pending in this 
case. There a paper purporting to be an application was 
deposited with the Patent Office with the necessary fee. The 
exception which the Commissioner took to that paper as an 
application was that it was not signed by the assignee. It 
was a question there of competency of the signature. In 
that case the Commissioner did not deny that a paper had 
been filed bearing a sigiature; but whatever the position 
of the Commissioner in that case, the Supreme Court clear¬ 
ly decided that there was an application pending. 

In the present case, a signed paper has been filed to¬ 
gether with the necessary fee, and again the position of the 
Commissioner is that there is no competency of signature 
to that paper to warrant its receipt as an application, the 
incompetency consisting in this case not of the person, but 
merely of the number of times that the applicant has sign¬ 
ed. 

If the Supreme Court was of the opinion that an appli¬ 
cation had been filed in the Holloway v. Whiteley case, and 
so decided, there can be no doubt but that an application 
has been filed in this case and for the same reasons. 


WIDE PUBLIC INTEREST 


It is hoped that the Court will not obtain the erroneous 
view that this appellant is arbitrary in insisting upon an 
application for patent in a definite form when it was quite 
possible for him to have filed it in the form and style pre¬ 
scribed by the Commissioner. This appellant is a patent 
attorney and is anxious to do all that he can to improve the 
practice before the Patent Office. He has been a contribu¬ 
tor to the Journal of the Patent Office Society. He is a pub¬ 
lisher of law books on patent subjects. He is the author 
of a treatise on design patents. His interest in this matter 
is much more than personal. He is anxious and solicitous 
that the transactions before the Patent Office be conducted 
under the best possible methods. 

So far as his personal interest is concerned in the out¬ 
come of this case, it has become important, because since 
the date of filing the application for patent here involved, 
considerable time has elapsed. And it has now become an 
important matter that he should have the advantage of his 
original filing date. 

But the matter transcends in importance the personal 
interests of this appellant, whether that be measured in 
terms of his own property right or in terms of his peculiar 
interests as an author and attorney. The interest in this 
matter extends to every member of the patent profession, 
whose solicitude has had to be alert always to see that their 
clients, inventors, properly signed applications for patents. 
No patent attorney who has ever practiced before the Pat¬ 
ent Office has failed at some time or other to be annoyed 
by the neglect or oversight of an inventor to sign at the 
three places demanded by established custom. These an¬ 
noyances have no doubt extended to actual loss of rights. 
If it were possible to gather together in one volume all the 
many instances of annoyances and losses of rights due to 
this cause, it would indeed be a sizable book. 

The record in this case shows three affidavits of reputable 
practitioners, who in a cool and impassionate manner have 
stated their experiences. This however, only shows in a 
formal way the annoyances which every patent attorney in 
the country has experienced. 
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To illustrate to the Court the real feelings of attorneys 
in regard to this matter, appellant has taken the liberty to 
incorporate in this brief, as representing the feelings of at¬ 
torneys, articles which have appeared in the journal of the 
Patent Office Society and correspondence which has taken 
place with the Patent Office. 

First: The article of John Boyle Jr. appearing on page 
256 of volume 11 of the Journal of the Patent Office Society, 
reading as follows: 

The present practice of the United States Patent 
Office requires that an application for patent shall be 
signed by the inventor in three different places; namely, 
the petition and power of attorney, the specification,, 
and the oath. The statutes require only that 4 4 The 
specification and claim shall be signed bv the inventor.” 
U. S. Code, Title 35, Sec. 33. "! 

Rule 33 of the Rules of Practice requires that the 
petition 44 must be signed by the inventor.” Rule 18 
requires that before an attorney can take action in any 
case, a 44 written authorization must be filed.” Rule 40 
requires that 4 4 The specification must be signed by the 
inventor.” Rule 46 requires that the “oath must be 
subscribed to by the affiant.” 

There is no requirement in the rules that there shall 
be separate signatures for each of the aforesaid parts 
of the application. Custom alone has apparently de¬ 
creed the present practice. Only a single signature is 
ordinarily used for the petition and power of attorney. 
If a single signature can be made to suffice for the pe¬ 
tition and power of attorney, then why cannot it be 
made to suffice also for the specification and oath? If 
the rules are to be interpreted as requiring separate 
signatures to each of the aforesaid parts of the applica¬ 
tion, then the power of attorney should be separately 
signed, necessitating four signatures instead of three. 

It is not so many years ago that the signature of the 
inventor to the specification was required to be wit¬ 
nessed by two persons; also the drawing was required 
to be witnessed by two persons. Accordingly, a sole 



application for patent might necessitate as many as 
nine signatures. The requirements as to witnesses 
have now been eliminated. It is difficult to see the logic 
behind the requirement of three signatures to an appli¬ 
cation for patent. The purpose of the signature to a 
document is an evidence of the assent of the party who 
subscribes to such document and one signature should 
be as satisfactory for this purpose as three. 

The requirement of three signatures by the applicant 
involves loss of effort from the time when the specifica¬ 
tion is prepared until it is printed. The labor of the 
patent attorney in preparing papers which require 
three different places for signature, the necessary care 
in order to see that the inventor signs at all three 
places, the endless inspection by the various officials of 
the Patent Office in order to see that the three signa¬ 
tures are present, all seem to involve such a needless 
effort as to sometimes cause one to wonder why such a 
practice was ever inaugurated, to say nothing of its 
further continuance in these days when legal forms and 
procedure are being curtailed wherever possible. 

It is not an uncommon error to file an application for 
patent in the Patent Office minus one of the signatures 
and especially the signature to the specification, the 
only place that the statute requires it. This is because 
the location of this signature, being neither at the be¬ 
ginning, nor at the end of the document readily es¬ 
capes the notice of the inventor. This necessitates re¬ 
copying the entire specification, placing additional 
labor on the applicant and on the Patent Office, need¬ 
lessly burdening the file of the case with excess papers, 
to say nothing of the waste of time from the compari¬ 
son that is made necessary between the original and 
subsequent specifications. 

There is also another relic of excessive signatures. 
The Patent Office today prints at the end of every speci¬ 
fication the signature of the inventor although the 
statute only requires that “A copy of the specification 
and drawings shall be annexed to the patent and form 
a part thereof.’ ’ U.S. Code, Title 35, Sec. 40. It may 


also print an attestation clause preceding that signa¬ 
ture. There are about 40,000 patents granted every year 
which means that there are at least 40,000 lines of type, 
not counting the attestation clause, set up by the 
Government Printing Office, paid for by the Patent Of¬ 
fice, and which the statute apparently does not require. 

Here below is offered for consideration a form of 
patent application which requires but one signature by 
the applicant, in conformity with the statute, as well 
as the Rules, and yet serves all the purposes that are 
now provided by an application demanding three such 
signatures. 

In an arrangement of this character, the petition, 
power of attorney, oath and preamble to the specifica¬ 
tion could be embodied in a printed form which would 
constitute the front cover sheet of the application. Then 
follows the specification and claims in the usual form. 
On the last page is the signature of the inventor and 
the conventional acknowledgement before a notary pub¬ 
lic. In such an arrangement, the petition, power of at¬ 
torney, specification, and oath, are all signed simultane¬ 
ously with one signature, thus complying with the 
Rules and the Statutes. 

It is interesting to note, in the case of copyrights, an 
analagous species of industrial property provided for 
by the Constitution, that they can be procured upon an 
application with a single signature. In such a case it 
is sufficient that anyone claiming the copyright either 
as author, publisher, or owner, and familiar with the 
facts, can sign the application and make the oath. 

In view of the many obvious advantages arising out 
of a form of this type, having a single signature of the 
applicant as compared to the old forms having three 
such signatures, it is believed that it should be adopted 
by the Patent Office. 

As a result of the appearance of this article a number of 
patent attorneys adopted the suggestions and filed appli¬ 
cations for patent in accordance therewith. Only a few of 
these came to the attention of the appellant. 
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Second: One of them is re-counted in an article by 
Roger Sherman Hoar, Esq. entitled 44 The Sad Results of 
Trying to Be Progressive’’ appearing in the Journal of the 
Patent Office Society on page 446 of volume 11 as follows: 

This episode can best be related in the form of five 
exhibits, followed by some remarks. 

Exhibit “A” 

For this exhibit refer to the article by John Boyle, 
Jr., entitled “A New Form for Patent Applications”, 
which appeared on page 256 of the Journal of the Pat¬ 
ent Office Society for June, 1929, volume XI, No. 6. 

Exhibit 44 B” 

This exhibit is an application prepared by the firm of 
Hoar, Ruhloff & Arnaud, Esqs., and following exactly 

the form recommended bv the Bo vie article, Exhibit 

•* ** ' 

44 A”, supra. 


Exhibit 44 C” 

Office Action on said case as follows: 

4 4 Receipt is acknowledged on July 15, 1929, of In¬ 
formal Petition (Unsigned) 

Informal Oath (Unsigned) 

Specification 

Drawing 

First fee of twenty dollars ($20) 

4 4 The aforesaid papers can NOT be given a filing 
date or placed among the applications for examination 
as presented. 

4 4 The rules require that the petition, specification and 
oath each be signed. In this case there is no signature 
to the petition, as such, nor to the oath, as such, and the 
averments of the oath are separated from the notary’s 
certificate by the entire specification. 
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4 ‘The application cannot be given a tiling date until 
you file a petition and oath properly executed, identi¬ 
fying therein the specification deposited in the Patent 
Office July 15, 1929/ : ’ 

Exhibit “D” 

Reply by applicant as follows: 

“Responsive to official action of July 17, 1929, paper 
number (?), applicant respectfully presents as follows: 

“U. S. Code, Tit. 35, Secs. 33, provide for filing ‘an 
application’, ‘a written description’, ‘claims’, and 
‘drawings’, ‘The specification and claim (sic) shall be 
signed by the inventor.’ As to the drawings, ‘the ap¬ 
plicant shall furnish one copy signed by the inventor 
or his attorney in fact’. ‘The applicant shall make 
oath’ to certain facts. 

“ The only personal signature required is one, name¬ 
ly to the ‘specification and claim’. There is no require¬ 
ment that the application or the oath be signed. 

‘ ‘ Turning now to the Rules of Practice* we find that 
Rule 33 requires that the petition ‘must be signed by 
the inventor.’ Rule 18 requires that ‘before an attorney 
can take action in any case, a written authorization 
must be filed.’ Rule 40 requires that ‘The specification 
must be signed by the inventor.’ Rule 46 requires that 
the ‘oath must be subscribed to by the affiant’. 

‘ ‘ There is no requirement in the rules that there shall 
be separate signatures for each of the aforesaid parts 
of the application. Custom alone has apparently de¬ 
creed the present practice. Only a single signature is 
ordinarily used for the petition and power of attorney. 
If a single signature can be made to suffice for the pe¬ 
tition and power of attorney, then why cannot it be 
made to suffice also for the specification and oath? If 
the rules are to be interpreted as requiring separate 
signatures to each of the aforesaid parts of the appli¬ 
cation, then the power of attorney should be separate¬ 
ly signed, necessitating four signatures instead of three. 





“We have filed everything required by the Statutes 
and the Rules. We have made one blanket signature 
to the whole, there being no requirement, express or 
implied, for separate signatures. 

“Accordingly we respectfully request either (1) the 
admission of our case, back-dated to the date on which 
we filed it complete; or (2) a quotation of some exact 
passage of either Statute or Rules requiring separate 
signatures. 

“Attention is invited to the article on pages 256 to 
259 of the Journal of the Patent Office Societv for June, 
1929, Vol. XI, No. 6. 

“The Examiner is urged to bear with us in this at¬ 
tempt. We are insisting on our present form, not with 
any desire to be captious, but in the sincere hope of 
contributing an improvement to patent practice.’ 7 

Exhibit “E” 

Office Action treating Exhibit “D” as a petition to 
the Commissioner personally. This office action ac¬ 
cordingly bears the personal stamp of approval, or 
rather disapproval, of the Commissioner. It is as fol¬ 
lows: 

“Applicant petitions that the papers in the above en¬ 
titled case be given a filing date as of July 15, 1929, the 
date upon which they were filed. 

“These papers do not comply with the rules of this 
Office in that the petition and oath are without signa¬ 
ture, at the beginning of the specification; and that 
there is a single signature of the inventor following the 
specification, which is followed by a certificate of the 
notary public that the inventor appeared before such 
notary public and averred that he had read the petition 
and oath on the first page and made oath to the allega¬ 
tion thereof. 

4 ‘ The rules of this office are made under the provision 
of Sec. 483 R. S. and it is well settled that such rules, if 
not inconsistent with the law, have the force of law. 
See Mell v. Midgeley, 136 0. G. 1534; 31 App. D. C. 534; 
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Ewing v. The United States, ex rel. The Fowler Car 
Company, 238 0. C. 983; 244 U. S. I. 

“ These rules require that the petition, specification 
and oath each be signed. In this case there is no sig¬ 
nature to the petition, as such, or to the oath, as such; 
and the averments of the oath are separated from the 
notary’s certificate by the entire specification. The 
papers were therefore properly held to constitute only 
an incomplete application, since not filed in accordance 
with the rules of this Office. 

4 4 It is necessary for an orderly procedure 
fice that the established rules and forms be followed. 
Any other procedure would lead to endless confusion 
and also to unnecessary correspondence as in the pres¬ 
ent case. I 


in this Of- 


“The petition is denied.” 


Remarks 

It is to be noted that- the Commissioner makes merely 
a general allegation to the effect that the rules require 
separate signatures to the various parts of an applica¬ 
tion, and that he does not, because he cannot, cite or 
quote any Patent Office Rule which so provides in spite 
of the categorical request by applicant’s attorney that 
the Commissioner give “a quotation of some exact 
passage of either Statute or Rules requiring separate 
signatures. ’ ’ j 

Needless to state, an extra petition and oath have 
now been filed in conformity with the requirements of 
the Commissioner. 

Thus sadly ends an attempt at being helpful. 

Not only that, but in spite of our having pointed out 
that: j 

“We are insisting on our present form, not with 
any desire to be captious, but in the sincere hope of 
contributing an improvement to patent practice.” 



the innovator has brought down on his head the follow¬ 
ing criticism from the Commissioner: 


44 It is necessary for an orderly procedure in this 
office that the established rules and forms be follow¬ 
ed. Any other procedure would lead to endless con¬ 
fusion and also to unnecessary correspondence as in 
the present case.” 

Accordingly, we stand duly and personally rebuked. 

Third: This instance is contained in the petition and ex¬ 
perience of James R. Townsend, Esq., practicing lawyer of 
Los Angeles, California, as follows: 


IN THE UNITED STATES PATENT OFFICE 

PETITION TO THE COMMISSIONER FROM FIL¬ 
ING CLERK'S REFUSAL TO FILE 


State of California, 


County of Los Angeles 


To the Commissioner:— 


ss. 


Alfred L. Albersmeier 
Simplified Self-Contained 
Extension Table, 

Received at the Patent Office 
July 8, 1929. 


Your Petitioner Avers as follows:— 


First: I have invented a Simplified Self-Contained 
Extension Table and am desirous of obtaining Letters- 
Patent of the United States therefor. 

Second: Under my direction and instruction, my at¬ 
torney, James R. Townsend (Register No. 7034) pre¬ 
pared drawings of said invention and also prepared 
application papers referring to said invention and said 
drawings, and consisting of a petition, a power of at- 
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torney, a specification describing and claiming said in¬ 
vention, and an oath, all in accordance with the law in 
such cases made and provided, preparatory to filing an 
application for Letters-Patent of the United States for 
said invention; that I examined and approved said 
drawings and authorized my said attorney to sign said 
drawings in my name, and said drawings were so sign¬ 
ed, and I further say that I read and signed said papers 
and made oath thereto in the County of Dos Angeles, 
and State of California, before Sandor J. Vigg, a 
Notary Public in and for said County and State. 

Third: That I am informed and believe, and there¬ 
fore aver, that said drawings, said application papers 
and said oath, duly sworn and attested by said Notary 
Public, together with the filing fee of twenty dollars 
($20.00) required by law, were mailed to your Office 
and that on the 8th day of July, 1929, the same were 
duly received by the Filing Clerk of yoiir Office, but 
that said Filing Clerk, in violation of the provisions of 
the Statute and the Rules of Practice in such cases, 
made and provided, refused to give the application a 
filing date and a Serial Number and refused to send 
the application to the Examining Division for con¬ 
sideration of the Principal Examiner duly qualified and 
authorized to examine and to act upon the merits of 
said application. j * 

Fourth: That said refusal and the reasons given 
therefor are in words and figures as follows, to wit:— 

“The aforesaid papers can NOT be given a filing 
date or placed among the applications for examina¬ 
tion as presented. The rules require that the pe¬ 
tition, specification and oath each be signed. In this 
case there is no signature to the petition, as such, nor 
to the oath, as such, and the averments of the oath 
are separated from the notary’s certificate by the 
entire specification. 
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The application cannot be given a filing date until 
you file a petition and oath properly executed, iden¬ 
tifying therein the specification deposited in the Pat¬ 
ent Office July 8, 1929.” 

Fifth: I am informed and believe and therefore 
aver that there is no provision of law that gives to the 
filing clerk any authority or color of authority to re¬ 
fuse to file said application for the reasons he has given. 

Sixth: I am further informed and I therefore aver 
that in case any or all of the alleged informalities are 
by your Office required to be cured, they are of such a 
nature that they can be cured by the applicant after the 
merits of the application have been passed upon by the 
Principal Examiner in accordance with the practice of 
the Office in such cases, for instance, as those in which 
the venue of the Official before whom the oath was 
made is misstated. 

Seventh: "Wherefore your petitioner requests that 
the Filing Clerk be directed to file said application as of 
July 8th, 1929, and that he give the application a Serial 
Number appropriate to such date. 

Respectfully Submitted, 

Dated at Los Angeles, Alfred L. Albersmeier 

California, this 22nd 

day of July, 1929. James R. Townsend 

Attorney 

Sworn and subscribed to before me by said Alfred L. 
Albersmeier in said County and State this 22nd day of 
July, 1929. 

Sandor J. Vigg 

Notary Public in and for the County of Los Angeles, 
and State of California. My Commission Expires 
July 18,1931. 
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BRIEF ON PETITION 

J 

Application of Alfred L. Albersmeier, 
Simplified Self-Contained Extension 
Table, 

Executed on the 29th day of June, 
1929. 

Received at the Patent Office July 8, 
1929. 

x ! 
i 

To the Commissioner:— 

1st. It appears that the Filing Clerk is in error in 
stating that “The rules require that the petition, spe¬ 
cification and oath each be signedAs a matter of 
fact applicant has signed them all in one continuous 
paper. 

2nd. It is in error in objecting that there is no sig¬ 
nature to the petition, as such, nor to the oalth, as such, 
and in objecting that the oath is separated from the 
notary’s certificate by the entire specification. 

It is submitted that:— 

The rules do not require that the petition, specifica¬ 
tion and oath each be signed. There is nothing in the 
Rules of Practice nor in the Statute that requires that 
the oath be signed. 

The petition, power of attorney, specification and 
oath have all been signed by the applicant. The ob¬ 
jection made by the Filing Clerk is that they have only 
been signed by one signature. 

The signature appears at the end of a single paper 
and appears after all the parts and immediately at the 
end of the part known as the Specification. 

It is immaterial that the averments of the oath are 
separated from the notary’s certificate by the entire 
specification, because such averments are clearly iden¬ 
tified in the oath. The oath directly refers to the spe¬ 
cification and makes all the averments required by rule 
46. 
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The specification is signed and the certificate of the 
notary evidences the fact that the oath was sworn to. 

There is no place in the Statute or Rules where an 
oath is required to be signed by the applicant, but in 
this application it is signed by the applicant and is 
identified by the notary. 

The petition, power of attorney, specification and cer¬ 
tificate are all in one paper connected together by a rib¬ 
bon and certified to by the notary’s seal over the rib¬ 
bon and also on the page of the notary’s certificate. 

It is clear that the applicant should not be deprived 
of his early filing date and prompt examination. 

Appropriate relief is requested. 

Very Respectfully, 

Alfred L. Albersmeier 
BY 

James R. Townsend 
his attorney. 

N. B. This form of application has been used in view 
of the good suggestion made in the article by John 
Boyle Jr. in the 1929 June issue of the Journal of the 
Patent Office Society, p. 256-259. 

The plea to cut unnecessary red tape for the expedi¬ 
tion of the work of attorneys and the Patent Office, and 
the convenience of applicants is very attractive to one 
in the grind. 

The writer of this brief has adopted the suggestion 
of Mr. Boyle and sees no reason why the Patent Office 
should not progress wherever progress is advisable. 

This applicant and his associates expressed high ap¬ 
proval and great pleasure in having to sign the appli¬ 
cation paper once only for I make a practice of requir- 
ing applicants to sign also a copy for their own use and 
one for my files, thus making nine signatures for one 
application; and by the Boyle improvement, three sig¬ 
natures instead of nine are all that I require. 


— 21 — 


- There are now in use by the Patent Office two great 
conveniences that have saved me much trouble and the 
Patent Office much correspondence. 

At my suggestion and request the Commissioner or¬ 
dered :— 

(a) That the notice of allowance state the number of 
claims allowed. 

(b) That the filing receipt state the number of the 
Division to which the application is assigned. 

I am surprised that I did not work out Itfr. Boyle's 
proposition and suggest the same to your Office for I 
have known for years that the law does not require the 
oath to be signed. j 

I make obeisance to Mr. Boyle but I see no reason 
why mandamus proceedings should have to be resorted 
to in order to give my client the effect of his early fil¬ 
ing. Red tape may be good in some instances but the 
Boyle suggestion is as refreshing as the 4 ‘shadow of a 
rock in a weary land. ” ' ' 

An air mail stamp is enclosed as the matter should 
be expedited. 

SUMMARY 

The issue in this case is one involving abandonment of a 
practice of requiring three signatures to patent applica¬ 
tions. It is a matter of wide, public interest and will effect 
considerable economy, time and expense, to both patent 
practitioners and the Patent Office. 

The matter is of importance to this appellant in view of 
the fact that he will not obtain the benefits of his filing date 
if this court should rule in favor of the Commissioner of 
Patents. 

It is urged that your honors issue the decree of this court 
that the application already on file meets all of the require¬ 
ments of the statutes and of the Rules of Practice of the 
Patent Office. 

Wm. D. Shoemaker 
John Bottle, Jr. 

Solicitors for appellant . 










In the Court of Appeals of the District 

of Columbia 

October Term, 1930 

, | 

No. 5209 

I 

William D. Shoemaker, appellant 

v. i 

Thomas E. Robertson, Commissioner of Patents,. 

appellee 

BRIEF FOR THE COMMISSIONER OF PATENTS 

This is an appeal from a decree of the Supreme 
Court of the District of Columbia (R. p. 19) dis¬ 
missing appellant’s Bill of Complaint. 

Appellant on March 28, 1929, filed in the Patent 
Office papers purporting to be an application for 
patent. The Patent Office held that the papers 
did not comply with the rules, and therefore re¬ 
fused to give the papers a serial number and filing- 
date as a complete application. 

The applicant (appellant here) then filed a 
“Bill of Complaint for issuance of Patent” in the 

i 

Supreme Court of the District of Columbia. (R. 
p. 1.) In response to the Bill of Complaint there 
was filed on November 1, 1929, a Motion in behalf 
of the Commissioner that the Bill of Complaint 
be dismissed. (R. p. 18.) This motion was, 
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granted by the order of February 14, 1930, dis¬ 
missing the Bill of Complaint. No written 
opinion was rendered. 

ARGUMENT 

As set forth in the Motion to Dismiss (R. p. 18) 
it is pointed out that the fetatiitory requirements of 
an application for patent are specified in Sections 
4888 to 4892 R. S., inclusive (35 U. S. C. A. 33, 34, 
35). Patent Office Rule 30 provides that a com¬ 
plete application comprises a fee, a petition, a spec¬ 
ification, an oath, and a drawing when required. 
Section 483 R. S. (35 U. S. C. A. 6) authorizes the 
Commissioner of Patents to establish regulations 
not inconsistent with law for the conduct of pro¬ 
ceedings in the Patent Office. Such regulations 
have been established in the Rules of Practice, 
which have the force of law. That they have the 
force of law is supported by the following decisions: 

Westinghouse Traction Brahe Co. v. 

Christensen (Pa. 1917), 243 F. 901. 

Mell v. Midgley (1908), 31 App. D. C. 534; 

1908 C. D. 512. 

Broadwell v. Long, 36 App. D. C. 418; 1911 

C. D. 300. 

In re Mrax, 36 App. D. C. 435; 1911 C. D. 

316. 

Fish v. Dyson, 4 F. (2d) 175; 55 App. D. C. 

209. 

The requisites of the petition (Rule 33) have 
their basis in Section 4888 R. S. — “ shall make 
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application therefor.” The requisites of the speci- 
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fication (Rule 34) have their basis in Section 4888 
R. S. The requisites of the oath (Rule 46) have 
their basis in Section 4892 R. S. 

The incomplete papers filed by plaintiff do not 

« 

constitute an application within the terms of Sec¬ 
tion 4893 R. S. and until such an application is filed 
the Commissioner has no statutory authority to 
“cause an examination to be made” as provided in 
said Section 4893 R. S. 

The parts of plaintiff’s papers are not designated 
as petition, 
are the line 

required by the Rules are lacking, except the one 
signature. Rule 46 requires that “ This oath must 
be subscribed to by the affiant.” The notary’s cer¬ 
tificate in plaintiff’s papers is separated from the 
body of the averments by several pages pf specifi¬ 
cation and claims. 

Appellant cites in his brief the case of Commis¬ 
sioner v. Whiteley, 71 U. S. 522, which case, it is 
submitted, does not support appellant’s contention 
that he has a complete application. That case was 
under the Act of 1836, and an application for re¬ 
issue in which some of the assignees (p. 531) de¬ 
clined to concur. Obviously the applicant for 
reissue had done all he could in that case. 

Appellant’s status is quite different* Section 
4915 R. S. says: 

Whenever a patent on application is refused 
by the Commissioner, the applicant * * * 
may have remedy by Bill in Equity. 


specification and oath, respectively, nor 
> of demarcation clear. The signatures 
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Appellant has not been refused a patent bv the 
Commissioner, but has only been informed that he 
has no application within the terms of Sections 
4915 and 4893 E. S. His claims have never been 
before the Examiner much less before the Board of 
Appeals. On the contrary the Patent Office stands 
ready to grant appellant a patent if he will file a 
proper application, provided his claims are other¬ 
wise patentable to him. 

A mere reading of Section 4915 E. S. makes it 
apparent that it contemplates a decision of the 
Board of Appeals. 

Eule 33 states the requirements of the petition 
based on the first clause of Section 4888 E. S. 

Eules 34^40 state the requirements of the specifi¬ 
cation—also based on Section 4888 E. S. Both the 
Eule 39 (f) and Section 4888 E. S. (last sentence) 
require that “The specification and claims shall be 
signed by the inventor. ” 

Eule 46 states the requirements of the oath based 
on Section 4890 E. S. Suggested forms of petition, 
specification, and oath are also given in the Ap¬ 
pendix of Forms, pages 65 et seq. of the Eules. 

To indicate the attitude the courts take with ref¬ 
erence to informal matters in the Patent Office at¬ 
tention is called to the case of Empire Cream Sepa¬ 
rator Co. et al. v. Sears, Roebuck & Co., 157 Fed. 
Bep., 238, in which the question of the validity of 
fhe oath, where the venue and seal did not agree, 
was raised by the defendant. The Court said: 
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This might have furnished ground for a 
rejection of the affidavit by the examiner or 
Commissioner of Patents; but there is no 
fraud shown, and the recital in the letters 
patent that the required oath was made is 
therefore conclusive upon this court, what¬ 
ever may be thought of the Patent Office 
practice in accepting such an inartistic 
document. 

Orderly procedure in the Patent Office is an ab¬ 
solute necessity. If the thousands of attorneys 
practicing before the Patent Office are allowed to 
file applications in such form as their fancy may 
dictate and the 600 or more examiners are addition¬ 
ally burdened to examine each application to see 
whether it meets the statutory requirements end¬ 
less confusion would result. Furthermore in in¬ 
terferences involving short-cut applications innu¬ 
merable motions to dissolve would be filed on the 
ground that such applications did not comply with 
the statutes and rules. 

Confusion would not end in the Patent Office be¬ 
cause it is well known that in infringement suits 
defendants examine the patented files microscopi¬ 
cally to find some flaw on which to hold the patent 
invalid. All of such allegations, meritorious or 
otherwise, must necessarily be considered by the 
courts. The Patent Office should not be called upon 
to inflict upon the public patents that may cause so 
much controversy. If the Patent Office is com¬ 
pelled to dispense with its rules as to the form of 
applications it will certainly open avenues of 
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trouble for the courts as well as for the Patent Of¬ 
fice and the patentees whose patents would be open 
to an additional attack, all of which can be avoided 

. t i • * 

by following a well established form of application, 
a form that has been quite universally acceptable to 
applicants and attorneys for many, many years, a 

V , , , . 

form with which most of the judges of the courts 
are familiar. 

Counsel for the Patent Office is not here to argue 
that the adopted form is the best but he is here to 
insist most emphatically that they must be followed 
until they are superseded by others. 

The verification (R. p. 11) refers to the “peti¬ 
tion and oath” but there is nothing in the preceding 
paper (R. p. 6 et seq.) to identify the petition and 
the oath with such particularity as is required in 
legal papers. Of course appellant knows and we 
know the parts that are intended for petition and 
oath but only because we are so familiar with the 
standard forms that we are able to read them into 
this case. 

With approximately 90,000 new applications for 

i 

patents filed in the Patent Office each year and 
coming from all classes and conditions of people 
uniformity and simplicity are absolutely essential. 
It is less confusing to prepare and execute the three 
papers (petition, specification, oath) separately 
than it is to mix them all together in one paper. 

The Commissioner’s statutory authority under 
Section 483 R. S. to establish regulations would be 
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a nullity if practitioners before him were permitted 
to pay no attention to them. 

I 

CONCLUSION 

i 

i 

it is submitted that the papers filed by appellant 
in the Patent Office do not meet the requirements of 
Sections 4888-4893 R. S. 

And further, they do not meet the requirements 
of the Rules of Practice, particularly Rules 33 to 
40, inclusive, and Rule 46. 

It is therefore submitted that the decision of the 
Court below, dismissing the Bill of Complaint, 
should be affirmed. 

Respectfully, 

T. A. Hostetler, 
Solicitor for the Patent Office . 

September 10,1930. 
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